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Dear Sir, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): PN DU TOIT (“complainant”) v MTO FORESTRY 

PENSION FUND (“first respondent”); SANLAM LIFE INSURANCE LIMITED 

(“second respondent”) AND MTO FORESTRY (PTY) LTD (“third respondent”) 

 

[1]     INTRODUCTION 

 

1.1 The complaint concerns the alleged failure of the respondents to 

consult the complainant regarding the structure and implications of the 

first respondent following the transfer of his benefit from the Safcol 

Pension Fund and the resultant financial prejudice on his pensionable 

service.  

 

1.2   The complaint was received by this Tribunal on 8 February 2012. A 

letter acknowledging receipt thereof was sent to the complainant on     

25 February 2012. On the same date, a letter was sent to the first and 

second respondents giving them until 25 March 2012. A response on 

behalf of the first and second respondents was received on                      

4 June 2012. This Tribunal also received a response from the third 
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respondent on 29 June 2012. On 27 August 2012, this Tribunal 

received further submissions from the complainant.  

 

1.3 After reviewing the written submissions before this Tribunal, it is 

considered unnecessary to hold a hearing in this matter. The 

determination and reasons therefor appear below. 

 

[2] FACTUAL BACKGROUND 

 

2.1 The complainant was initially employed by the South African Forestry 

Company Limited (“SAFCOL”) until he was transferred to the third 

respondent on 1 November 2001 following a sale of business 

agreement between the companies. The transfer was done in terms of 

section 197(3) of the Labour Relations Act 66 of 1995 (“the LRA”).  

 

2.2 In January 2006, all employees (including the complainant) of SAFCOL 

were transferred from SAFCOL Pension Fund to the first respondent. 

The employees commenced contributing to the first respondent with 

effect from 1 February 2006.  

 

2.3 On 31 January 2012, the complainant was retrenched from his 

employment. He was paid an amount of R5 337 716.43 as a 

withdrawal benefit on 27 March 2012. The alleged failure of the 

respondents to take into account the complainant’s pensionable 

service in the previous fund (SAFCOL Pension Fund) is the subject 

matter of the complainant.  

 

 

 

[3] COMPLAINT 

 

3.1 The complainant states that the respondents did not consult any 

employee regarding the composition, structure or implications of the 
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new fund. In terms of rule B2.5.1 of the SAFCOL Pension Fund, a 

maximum of five years of pensionable service is included in 

determining a member’s benefit in the fund. He contends this rule was 

excluded in the first respondent, which resulted in a loss of pensionable 

service to him.  

 

3.2 The complainant submits that his complainant is not time-barred in 

terms of section 30I of the Act as the three year time limited should be 

computed from the date of his retrenchment on 31 January 2012. He 

asserts that he would not have known the quantum of his benefit in the 

fund until his retrenchment.  

 

[4]  RESPONSES  

 

   Response on behalf of the first and second respondents 

 

  4.1  The second respondent submits that the third respondent commenced 

its participation in the first respondent on 1 February 2006. It confirms 

that the complainant was a member of the fund from 1 February 2006 

until 31 January 2012. It indicates that it received a section 14 transfer 

credit in the amount of R3 648 025.02 in respect of the complainant 

from SAFCOL Pension Fund on 20 March 2008. It avers that any 

queries regarding the computation of the transfer credit should be 

directed to the transferor fund.  

 

4.2  It concludes that the complainant was paid an amount of 

R5 337 716.43 as a withdrawal benefit on 27 March 2012. It contends 

that no further benefits are due to the complainant in terms of the fund 

rules.  

Third respondent’s response 

 

4.3  The third respondent states that it conducted various road shows in 

order to explain the transfer to the new fund and benefit structure. It 
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indicates that it made a presentation at is premises and each SAFCOL 

member was furnished with a comprehensive member information 

guide in the form of an information booklet. The information booklet 

contained all important information pertaining to the first respondent’s 

retirement fund, including benefit structure. It avers that the 

complainant did not raise any concerns regarding the transfer despite 

being provided all these information. 

 

4.4  The third respondent states that the complainant sent a letter to it on 

27 July 2006 regarding its position relating to rule 9.5.1 of the first 

respondent’s rules. He also sent another letter to it on                          

22 November 2009 regarding the anticipated restricting of its business. 

No further queries were received from the complainant.  

 

4.5  It contends that by approving the section 14 transfer of members from 

SAFCOL Pension Fund to the first respondent, the Registrar of 

Pension Funds (“the Registrar”) has satisfied himself that the transfer is 

reasonable and accord full recognition of the complainant’s benefit 

entitlement. Furthermore, it indicates that the complaint is time-barred 

in terms of section 30I of the Act as it was lodged after three years 

following the cause of action. It asserts that the complainant’s 

submission that the three year time limit should be computed from the 

date of his retrenchment on 31 January 2012 is misconceived. This is 

due to the fact that section 30I of the Act does not refer to the start date 

of a complaint but rather states that this Tribunal may not investigate a 

complaint if the act or omission to which it relates occurred more than 

three years before the date on which the complaint is received by it in 

writing. This complaint relates to an act or omission which occurred on 

1 February 2006 when the changes to the complainant’s fund benefit 

structure was made. Thus, the complaint is time-barred.   

 

[5] DETERMINATION AND REASONS THEREFOR 
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 Introduction 

 

5.1 The complaint in essence relates to the alleged financial prejudice 

suffered by the complainant upon the transfer of the complainant’s 

benefit from the SAFCOL Pension Fund to the first respondent. 

However, the submissions indicate that the transfer took place in 

January 2006 and members were also informed of the benefit structure 

and other features of the new fund. The complainant lodged his 

complaint regarding the alleged loss of his pension service during the 

transfer on 8 February 2012. Therefore, this Tribunal needs to 

establish whether or not the complaint is time-barred in terms of 

section 30I of the Act read together with the Prescription Act 68 of 1969 

(“the Prescription Act”). 

 

  Time-barring 

 

 5.2 Section 30I of the Act imposes certain time limits with regards to 

lodgment of complaints before this Tribunal and states as follows:  

 

               “(1)    The Adjudicator shall not investigate a complaint if the act or omission to 

which it relates occurred more than three years before the date on which the 

complaint is received by him or her in writing. 

 

(2) The provisions of the Prescription Act, 1969 (Act No. 68 of 1969), relating to 

a debt apply in respect of the calculation of the three year period referred to 

in subsection (1).” 

 

 5.3 Thus, the provisions of section 30I precludes this Tribunal from 

investigating and adjudicating upon any complaint if the act or omission 

to which it relates occurred more than three years prior to the receipt of 

the written complaint. Subsection (2) thereof further provides that the 

provisions of the Prescription Act relating to a debt apply in the 

calculation of the three-year period. 
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 5.4 The act or omission to which this complaint relates occurred in    

January 2006 when members of the SAFCOL Pension Fund were 

transferred to the first respondent. The complainant would have been 

informed of his transfer value following the transfer in 2006 and would 

have taken action if he was not sastified with it. Thus, any complaint 

regarding his lost pensionable service during the transfer should have 

been lodged with this Tribunal within a period of three years from the 

date of the cause of action. However, the complaint was only lodged 

with this Tribunal on 8 February 2012 and is therefore, time-barred.  

 

  5.5 Section 30I relates to the act or omission which forms the basis of the 

complaint and not the date the complainant’s benefit accrued. Thus, 

the complainant’s assertion that the three year time limit should be 

computed from the date of his retrenchment and payment of his benefit 

is not in accordance with section 30I of the Act.  

 

 5.6 There is good reason for a limit to be imposed on the time during which 

litigation may be launched and the Constitutional Court has 

pronounced on this issue. In Mohlomi v Minister of Defence 1997 (1) 

SA 124 (CC) the Court said (at paragraph [11]): 

 

  “Rules that limit the time within which litigation may be launched are common 

in our legal system as well as many others. Inordinate delays in litigation 

damage the interests of justice. They protract the disputes over the rights and 

obligations sought to be enforced, prolonging the uncertainty of all concerned 

about their affairs. Nor in the end is it always possible to adjudicate 

satisfactorily on cases that have gone stale. By then witnesses may no longer 

be available to testify. The memories of ones whose testimony can be 

obtained may have faded and become unreliable. Documentary evidence 

may have disappeared. Such rules prevent procrastination and those harmful 

consequences of it. They serve a purpose to which no exception in principle 

can cogently be taken.” 

 

 5.7 In light of the peremptory nature of the provisions of section 30I(1), this 

Tribunal has no authority to investigate and adjudicate upon any 
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complaint which is time-barred. It must be borne in mind that the 

Adjudicator’s erstwhile authority to, on good cause shown, condone the 

late lodging of complaints or extent the three-year time limit, has with 

effect from 13 September 2007 been taken away by the repealing of 

subsection 30I(3). 

 

 5.8 Therefore, this Tribunal has no power to investigate and adjudicate a 

complaint that is time-barred in terms of section 30I of the Act. 

 

 The approval of the section 14 transfer 

 

 5.9 The submissions indicate that the section 14 transfer of members of 

the SAFCOL Pension Fund to the first respondent was approved by the 

Registrar on 9 January 2008. By approving the transfer, the Registrar 

has expressed his satisfaction that the transfer is reasonable and 

equitable and accords full recognition of the complainant’s rights and  

reasonable benefit expectations in terms of the fund rules (see Mdluli 

and Others v Anglo American Corporation Retirement Fund and Others 

[2004] 11 BPLR 6236 (PFA) at 6240E-F). The complainant should take 

the issue further with the Registrar and the FSB Appeal Board pursuant 

to section 26 of Financial Services Board Act 97 of 1990 in the event 

that he is dissatisfied with the Registrar’s decision.  

   

[6]  ORDER 

 

1. In the result, the complaint is dismissed due to lack of jurisdiction.  

 

 

 

DATED AT JOHANNESBURG ON THIS 13TH DAY OF NOVEMBER 2012 
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_____________________________________ 

MA LUKHAIMANE 

DEPUTY PENSION FUNDS ADJUDICATOR 

 

   

Section 30M Filing: Magistrate’s Court 

Parties unrepresented  

 

 

 

 


